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Thursday, June 5 2014                                                                                    WRM# 14-22  

The WRMarketplace is created exclusively for AALU Members by the AALU staff and 
Greenberg Traurig, one of the nation’s leading tax and wealth management law firms. The 
WRMarketplace provides deep insight into trends and events impacting the use of life insurance 
products, including key take-aways, for AALU members, clients and advisors. 

______________________________________________________________________________ 
 
TOPIC: Cultrona v. Nationwide Life Insurance Company, et. al. - Responding Appropriately 
to Requests for Plan Documents 

MARKET TREND:  ERISA litigation is on the rise, and benefit claims typically involve plan 
document requests by participants and beneficiaries, which necessitate timely responses by plan 
administrators to avoid penalties.   

SYNOPSIS:  ERISA requires timely responses to document requests by plan participants and 
beneficiaries.  If the requested documents are those pursuant to which the plan is “established or 
operated,” a failure to comply timely with the request can result in a daily penalty of up to $110 
for each day the requested documents are not provided. Requests from plan participants and 
beneficiaries seeking copies of plan documents, however, may not be explicit or precise in their 
language. To determine whether the penalty should apply to a plan administrator who fails to 
reply to these requests, courts have used a “clear-notice” standard.  The Cultrona case follows 
this precedent, illustrating both the proper interpretation of the disclosure requirement and 
implementation of the penalty provisions. 

TAKE AWAYS:  ERISA litigation typically will be preceded by a period of internal 
administrative appeals that involve requests for plan-related documents.  To avoid penalties, plan 
administrators and their advisors should develop a system for tracking, managing, and addressing 
document requests.  If a plan administrator has any doubt about whether a document is being 
requested, the administrator should, at a minimum, reply promptly with a request for 
clarification.  Ignoring requests or being evasive creates tremendous potential for the imposition 
of the daily maximum penalty of $110. 

MAJOR REFERENCES: Cultrona v. Nationwide Life Insurance Company, et. al., (6th Cir. 
April 9, 2014) 

ERISA generally provides plan participants the right to receive copies of various plan documents 
upon request.  Penalties may be imposed for failure to provide these documents on a timely 
basis.  Requests from plan participants and beneficiaries seeking copies of plan documents, 
however, may not be explicit or precise in their language.  To determine whether the penalty 
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should apply to a plan administrator who fails to reply to these requests, courts have used a 
“clear-notice” standard.  The decision in Cultrona v. Nationwide Life Insurance Company et. al. 
follows this precedent, illustrating both the proper interpretation of the disclosure requirement in 
light of the language in the request, as well as the implementation of the penalty provisions.  

BACKGROUND 

Section 104(b)(4) of ERISA states that a plan administrator must: 

upon written request of any participant or beneficiary, furnish a copy of the latest 
updated summary plan description, and the latest annual report, any terminal 
report, the bargaining agreement, trust agreement, contract, or other instruments 
under which the plan is established or operated.   

Failure to comply with such a request in a timely manner (i.e., within 30 days) can expose the 
plan administrator to penalties of up to $110 per day in accordance with ERISA § 502(c)(1). 

What happens, however, if requests by participants or beneficiaries for documents are unclear, or 
if a plan administrator wants to apply an extremely restrictive interpretation of the scope of the 
document request received?  As demonstrated most recently in the Cultrona decision, plan 
administrators generally should seek the “middle ground” in responding to such requests. 

THE CULTRONA CASE 

In Cultrona, Shawn Cultrona, a participant in a death benefit plan, died in an accident.  His 
surviving wife, Nicole, as the designated beneficiary of amounts payable under the death benefit 
plan, filed a claim for the plan benefits.  The plan, however, did not cover all accidental deaths.  
Specifically, at the time of Shawn’s death, “Exclusion 12” of the plan provided that benefits 
were not paid if the “Covered Person [is] deemed and presumed, under the law of the locale in 
which the Injury is sustained to be under the influence of alcohol or intoxicating liquors.”  In the 
autopsy report, the pathologist had concluded that the manner of Shawn’s death was “[a]cute 
ethanol intoxication….” 

Based on the plan terms, the plan administrator denied Nicole’s claim for death benefits but cited 
an earlier version of “Exclusion 12”, which additionally required the “Covered Person” to “be 
driving or operating a motor vehicle while under the influence of alcohol or intoxicating liquors” 
at the time of the “Injury.”  Shawn, however, was not driving or operating a motor vehicle at the 
time of his death.  Because of this discrepancy, Nicole appealed the plan’s denial.  She received a 
response that indicated that the original denial incorrectly referenced an outdated version of 
“Exclusion 12” and referred to an Amendment I to the plan with the updated “Exclusion 12” (a 
copy of the amendment was enclosed with the response). 

Nicole’s attorney promptly appealed the denial and requested, in a letter dated November 18, 
2011, consistent with ERISA § 104(b)(4), “all documents that you contend prove that 
Nationwide provided notice of Amendment No. 1 . . . and all documents comprising the 
administrative record and/or supporting Nationwide’s decision.”  The Benefits Administrative 
Committee (the “BAC”) did not provide the attorney with a copy of the accidental-death policy 
until June 12, 2012. 

The appeal was denied, and Nicole proceeded to litigation.  The court denied Nicole’s claim for 
benefits on the same substantive grounds as used by the plan administrator but awarded her a 



 

3 

penalty of $8,910, representing $55 per day for each day the provision of the accidental-death 
policy was considered late under ERISA § 502(c)(1).  Both parties appealed this decision. 

The Sixth Circuit upheld both aspects of the lower court’s decision, finding that: (1) Shawn’s 
death occurred under circumstances that were not covered under the plan at the time of his death; 
and (2) the failure to provide timely a copy of the accidental-death policy violated Nicole’s rights 
under ERISA.  The Sixth Circuit agreed with the BAC that the penalty should apply only if the 
request met the “clear-notice” standard, and, based on that standard, it found that the request 
submitted by Nicole’s attorney was sufficiently clear for the BAC to know that a copy of the 
underlying policy, the terms of which determined benefit claims, was being requested. The Sixth 
Circuit also agreed to the imposition of a less than maximum penalty because Nicole did not 
suffer prejudice as a result of the plan’s failure to respond timely to her attorney’s request for 
documents. 

Significantly, in rationalizing the “clear-notice” standard, the Sixth Circuit stated that it: 

strikes a reasonable balance between a claimant’s right to timely receive plan-
related documents upon request and the civil penalties facing plan administrators 
under [ERISA § 502(c)] for excessive delay in providing those documents…. [A] 
plan administrator is free to place the burden of clarity squarely on the requester 
simply by replying to an ambiguous demand for [ERISA § 104(b)(4)] documents 
with the administrator’s own request for greater specificity. 

TAKE AWAY 

• ERISA litigation is on the rise and typically will be preceded by a period of internal 
administrative appeals that involve requests for plan-related documents.   

• To avoid penalties, plan administrators and their advisors should develop a system for 
tracking, managing, and addressing these document requests.   

• If a plan administrator has any doubt about whether or which documents are being requested, 
the administrator should, at a minimum, reply promptly with a request for clarification.  

• Ignoring requests or being evasive creates tremendous potential for the imposition of the 
daily maximum penalty of $110. 
 

DISCLAIMER  

In order to comply with requirements imposed by the IRS which may apply to the 
Washington Report as distributed or as re-circulated by our members, please be advised of 
the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT 
CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY  
THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  
 
In the event that this Washington Report is also considered to be a “marketed opinion” 
within the meaning of the IRS guidance, then, as required by the IRS,  please be further 
advised of the following:  
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THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR  
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE   
WRITTEN ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 
SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 
The AALU WRNewswire and WRMarketplace are published by the Association for Advanced 
Life Underwriting® as part of the Essential Wisdom Series, the trusted source of actionable 
technical and marketplace knowledge for AALU members—the nation’s most advanced life 
insurance professionals.  
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